


































































































COMMITTEE OF THE WHOLE
Council of the County of Maui

January 3, 2006

Fire Code, the Administrative Rules that have already been adopted in conjunction with the Fire Code
would go along with . . . I mean, am I clear or am I confusing?

CHAIR MOLINA: Corporation Counsel.

COUNCILMEMBER ANDERSON: These Administrative Rules would be applicable all of a sudden in Maui
County because they’re part of the implementation of the State Fire Code. Is that correct?

MR. KIM: I would have to get back to you on that. I haven’t seen those Administrative Rules.
COUNCILMEMBER ANDERSON: You haven’t seen them?
MR. KIM: Which was . ..

COUNCILMEMBER ANDERSON: We all have them.

MR. KIM: This?

COUNCILMEMBER ANDERSON: Let me see the front.

MR. KIM: It says Department of Labor and Industrial Relations--
COUNCILMEMBER ANDERSON: Yeah.

MR. KIM: --State Fire Council, State Code.
COUNCILMEMBER ANDERSON: Yeah.

MR. KIM: State Fire Code.

COUNCILMEMBER ANDERSON: Yeah.

MR. KIM: These are as I understand them the amendments to the Uniform Fire Code and this came with it, as
well as this Accumulative Supplement.

COUNCILMEMBER ANDERSON: Well, they call them Administrative Rules.

MR. KIM: That’s correct so you are right.

COUNCILMEMBER ANDERSON: So we’re adopting these, as well as the State Fire Code?
MR. KIM: That’s correct, ma'am.

COUNCILMEMBER ANDERSON: So anybody in Maui County is going to have to comply with the
Administrative Rules?
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MR. KIM: That’s correct.

COUNCILMEMBER ANDERSON: Okay. So...

MR. KIM: The Administrative Rules that’s entitled “Title 12, Subtitle 7, Chapter 45.1”.

COUNCILMEMBER ANDERSON: Right. So I'm assuming that possibly Captain Martin or somebody in the
Fire Department has gone through these and is familiar? Okay, good. So I have just a couple of little
questions — quick questions. On Page 45.1-15, there’s a reference to amusement buildings. An
automatic sprinkler system shall be installed in all permanent and portable amusement buildings unless
it’s less . . . there’s an exception that if it’s a portable amusement building less than 1,000 square feet.

What’s an amusement building?

CHAIR MOLINA: Department. I guess we need a definition of amusement building is what we’re looking at
in terms of fire.

COUNCILMEMBER ANDERSON: And there’s no definition. I already checked. At least I couldn’t find it
under their definitions.

MR. KIM: I believe the amusement building might be defined in this--

COUNCILMEMBER ANDERSON: Oh, in there.

MR. KIM: --under 1007.2.12.1.

COUNCILMEMBER ANDERSON: That’s a page number?

MR. KIM: Probably Page 138 ...1.138.

COUNCILMEMBER ANDERSON: Can you read it, Mr. Kim? You know, my concern, Mr. Chair, is that
we’re, we’'re adopting a 1997 Uniform Fire Code, a 1999 Accumulative Supplement to the Fire Code, as
well as these Administrative Rules that were . . . it doesn’t show that they were, their date of adoption.
Have they been adopted by the State or . . . there’s no effective date of adoption attached to these rules.

CHAIR MOLINA: Mr. Kim.

MR. KIM: First question, amusement building,--

COUNCILMEMBER ANDERSON: Yeah.

MR. KIM: --is a building or portion thereof temporary or permanent used for entertainment or educational

purposes and which contains a system which transports passengers or provides a walkway through a
course so arranged that the required means of egress are not apparent due to theatrical distractions, are
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disguised, or are not readily available due to the method of transportation through the building or
structure. That’s an amusement building.

COUNCILMEMBER ANDERSON: That’s clear as mud.

MR. KIM: Well, that would be like that EK Fernandez fun ride where the children go in and the thing moves
and there’s like a house of mirrors where you might get lost.

COUNCILMEMBER ANDERSON: Oh, okay. Okay. .. .(laughter). . . Yeah. That’s probably the only
example actually. Thank you for that, Mr. Kim. I appreciate that ‘cause I was just concerned that it
didn’t apply to these large tents that we use for, you know, large gatherings that people put up. And
then also on the next page, back to the Administrative Rules, 45.1-16, there’s reference that an automatic
sprinkler system shall be installed throughout every apartment house over one story containing 17 or
more dwellings. Every congregate residence over one story have an occupant load of 50 or more. So
I’'m wondering, is this gonna . . . this would not be retroactive? Is that correct?

MR. KIM: No.

COUNCILMEMBER ANDERSON: So any apartment building built subsequent to the adoption of this, there’s
gonna be requirement for the sprinkler system?

MR. KIM: That’s correct. After the adoption of this Fire Code, anyone who applies to get one of those
buildings . . . apartment buildings that fall under those conditions will have to be sprinkled.

COUNCILMEMBER ANDERSON: Uh-huh. So it seems that there, Mr. Chair, there’s a lot of new regulations
here that I’'m wondering does the Fire Department . . . does the Fire Department have any intention of
doing a press release or any kind of public education so that people are aware of what these new
standards are gonna be?

CHAIR MOLINA: Chief Kaupalolo.

MR. KAUPALOLO: Thank you, Member Anderson. We would have to . . . I think that would be the proper
thing to do to notify and at least get the public aware of the new Fire Code.

COUNCILMEMBER ANDERSON: Yeah. I think that would really be helpful and there’s so much here that
you’re gonna know whether or not it’s new. There may be things here that we’re already doing. But I
see a lot of stuff that seems like it would be new and I think we’d want people to know about it.

CHAIR MOLINA: Captain Martin,--

COUNCILMEMBER ANDERSON: At least the high points.

CHAIR MOLINA: --Ithink you had a follow-up response. Okay. Captain Martin.

-36 -



COMMITTEE OF THE WHOLE
Council of the County of Maui

January 3, 2006

MR. MARTIN: Ms. Anderson, thank you very much. As far as sprinkling the apartment buildings, that’s
currently in our Code now so it wouldn’t be any drastic change or anything.

COUNCILMEMBER ANDERSON: Okay.

MR. MARTIN: When you go so many stories or over so many units, you could build an apartment building
that’s one story with ten units in it and you don’t have to sprinkler it. So we currently have something
similar to that . . . like that in the Fire Code right now.

COUNCILMEMBER ANDERSON: Isee. Good. Okay. Thank you, Mr. Chair.

CHAIR MOLINA: Thank you, Member Anderson. Committee Members, at this point the Chair will close off
questioning of the Department for the rest of today. Any future questions, please you’re welcome to go
through the Committee Staff to forward additional questions on this matter. Chair’s intent today is to
take action on the proposed Fire Code. At this point, the Chair will entertain a motion to support the
proposed bill.

VICE-CHAIR KANE: So moved.
COUNCILMEMBER PONTANILLA: Second.
COUNCILMEMBER JOHNSON: Second.

CHAIR MOLINA: Okay. It’s been moved by Member Kane, seconded by Member Pontanilla. Member Kane,
as the maker of the motion, you have the floor.

VICE-CHAIR KANE: Thank you, Mr. Chair. Just one brief comment. I think one word that sticks out in the
whole discussion that may be perceived differently by depending on who’s reading it is the word
“flexibility”. Because the word “flexibility” basically means discretionary which some people would
take as arbitrary and I think the public gets a little nervous about that as far as equal application. Now,
by all means, my comment does not reflect any individual in particular at this point in time but the more
flexibility you provide, the more potential for having differences of interpretation over a long period of
time. So I just state that for the record. That’s the one nervousness I have when we look at using that
word “flexibility” a lot. We just need to be mindful of that because it impacts our citizenry in different
ways depending. So hopefully, the application and I think Member Hokama talked about enforcement
and I hope we understand that that flexibility falls in that area as well. And as we’ve seen sometimes
application doesn’t even exist as far as enforcement and that makes it very difficult for those who rely
on the application of law to protect their quality of life. Overall, I'm very supportive of this. I think we
need to move forward and we need to update. Mr. Hokama being active in the discussion over at HSAC
last month when we had Mr. Russ Saito, the Comptroller for the State, come forward with the State
overall codes and having a State Code that everybody can rely on and having the flexibility within the
counties to make their unique issues apparent or visible in their Code I think is very important as well.
So I’'m glad that the Chief folks . . . Chief and the Department is aware of that and are participating with
that and we look forward to continued participation from the Department. Thank you.
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CHAIR MOLINA: Thank you, Member Kane. Any other discussion as it relates to the motion on the floor
which is to support the proposed bill which is the State Fire Code? Seeing none. All those in favor

signify by saying aye.
COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Thank you. The Chair will mark it unanimous.

VOTE: AYES: Councilmembers Anderson, Hokama, Johnson, Mateo, Pontanilla
and Tavares, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Carroll.
MOTION CARRIED.

ACTION: FIRST READING of revised bill, FILING of Committee Report
No. 05-144, and FILING of communication.

CHAIR MOLINA: Thank you very much, Chief Kaupalolo, Captain Martin, Lieutenant English. I know it was
a grueling I guess matter over a course of several months but we appreciate all of your efforts in
responding to the inquiries from the Committee. Thank you.

Members, we have two final items for today. First of which is Committee of the Whole Item 4(5),
which is the indemnification authorization of Alice Lee, Veranio S. Tongson, et al. vs. County of Maui,
Department of Housing and Human Concerns, et al., Civil No. CV05-00683.

COW-4(5) INDEMNIFICATION AUTHORIZATION (ALICE LEE - VERANIO S. TONGSON, ET
AL. VS. COUNTY OF MAUI DEPARTMENT OF HOUSING AND HUMAN
CONCERNS, ET AL., CIVIL NO. CV05-00683 SOM LEK) (C.C.No. 05-23)

CHAIR MOLINA: The Committee did receive this correspondence dated December 20™ from the Corporation
Counsel’s Office requesting the consideration of this proposed resolution. And from the Corporation
Counsel’s Office we have Cheryl Tipton who’s been patiently waiting in the wings to brief us on this
matter and if there are no objections, Members, the next item which is Committee of the Whole Item
4(6) is connected to this item that we’re currently discussing. I would ask Ms. Tipton to give us a brief
overview on that matter as well to follow her comments on this matter. If there are no objections and
then Chair will make a recommendation afterwards. Ms. Tipton.
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MS. TIPTON: Thank you, Mr. Chairman. Good morning, Council Members. On October 27, 2005, a lawsuit
was filed in Federal Court, which you have a copy of, by three County employees seeking an
unspecified amount in damages. The lawsuit alleges a number of issues, primarily violations of
constitutional and civil rights, employment discrimination on the basis of gender and retaliation,
violation of the Hawaii Whistleblowers’ Act, intentional infliction of emotional distress, breach of
implied contract and defamation. Besides the County, the lawsuit names Director of Housing and
Human Concerns Alice Lee, and the County employee, Wendy Stebbins, as individual defendants.
There are separate requests before Council for indemnification for these two individuals because the
claims differ slightly between the two individual defendants but the lawsuits are the same issues.

Mr. Tongson filed his claim after Ms. Stebbins lodged a complaint of discrimination against him with
Director Lee and an investigation was done. The facts obtained during the investigations supported the
complaint that Mr. Tongson had engaged in discrimination against Ms. Stebbins. Ordinarily, these are
confidential investigations, but it’s been made public by this lawsuit. The complaint filed in Federal
Court wasn’t clear about which claims, as I’ve said, were alleged against which defendants. 1 have
clarified at this point with plaintiffs’ attorney that the claims against Director Lee are for violations of
the First Amendment, the Hawaii Whistleblowers’ Act, for the Federal/Civil Act under USC (1983), and
intentional infliction of emotional distress.

The claims against Ms. Stebbins are fewer. They are for violations of intentional infliction of emotional
distress and defamation. Based on my preliminary . . . I’'m still trying to determine which claims
plaintiffs Javier and Nemoto are asserting against either of the individuals. Their claims involved
primarily issues related to the application of the HUD Housing Section 8 Program.

Based on my preliminary investigation and discussions with the staff members, it is my opinion that the
allegations are generally without merit and there aren’t any criminal allegations asserted, and therefore, I
recommend that the County indemnify both Director Lee and Wendy Stebbins in this lawsuit against
them as individuals. And I would just remind Council that if it does become necessary to discuss any
strategy or further opinion about our liability in this case, that I would ask that the matter be taken up in
executive session.

CHAIR MOLINA: Okay. Thank you, Ms. Tipton. Committee Members, first any questions in open session on
the first item, Committee of the Whole Item 4(5), in open session? Member Hokama.

COUNCILMEMBER HOKAMA: Chairman, my question I believe Ms. Tipton did make some earlier
comments. The suit that is on the attachment marked as Exhibit “A”, Mr. Chairman, names three
plaintiffs, yet we are being asked for consideration of . . . that we only are naming one plaintiff. So can
we get additional comment that would not jeopardize the case? Are we being taken to court by three
people?

MS. TIPTON: Yes.

COUNCILMEMBER HOKAMA: But we are only being asked to indemnify against . . . for our Administrator
against one party only?
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CHAIR MOLINA: Ms. Tipton.

MS. TIPTON: Let me try to clarify, Mr. Chair, Mr. Hokama. There are three plaintiffs in the case. Each of
them have some different claims.

UNIDENTIFIED SPEAKER: Sorry can you . . .(inaudible). . .
MS. TIPTON: Oh, okay. ...(adjusts microphone). .. Thank you. I can’t tell from here. Thank you.

Mr. Tongson’s complaint involves some issues related to the sexual harassment investigation that was
made against him. He also has been joined by two other employees in the Department of Housing and
Human Concerns in bringing some whistleblowing claims regarding the implementation of the Section 8
Housing Program. So it’s in a way an odd combination because Mr. Tongson has issues that the other
two plaintiffs do not share with him, and each of them has brought complaints against the County and
two individuals, Ms. Lee and Ms. Stebbins. So you have to kind of keep them separated out and the
claims against, as I identified earlier, are different for Director Lee and Ms. Stebbins. Does that answer
your question? And I am asking for the County to indemnify the two individuals. I’ve already filed an
answer on behalf of the County itself and the County’s responsibility would be under a theory of
respondeat superior, which means we are the employer and so we are ultimately responsible for the
actions of our employees.

CHAIR MOLINA: Member Hokama.

COUNCILMEMBER HOKAMA: Thank you, Chairman. Because you have shared with us that some of the
issues concerned Section 8, which is Housing and Urban Development funds from the Federal
government, has the Federal Agency been notified of these legal proceedings?

MS. TIPTON: Yes, they have. They have a whole procedure for notification and they are aware of the lawsuit.
I will be talking to their regional counsel in California. At this point, they’re not going to be involved.

COUNCILMEMBER HOKAMA: Are they investigating any issues regarding the application of Section 8
funds?

MS. TIPTON: Certainly, they will be obligated to look into those allegations. And I think we’ve also had some
contact by accountants who are reviewing the records.

COUNCILMEMBER HOKAMA: Is there anything you wish to disclose regarding those specific HUD issues
at this time?

MS. TIPTON: It appears to me that HUD monitors our program regularly and that any concerns they have have
been shared with the Department any corrections that needed to be made. So I believe based on my

initial investigation that we’re in compliance with what HUD requires of us.

COUNCILMEMBER HOKAMA: I’'m done. Thank you very much, Mr. Chair.

-40 -



COMMITTEE OF THE WHOLE
Council of the County of Maui

January 3, 2006

CHAIR MOLINA: Thank you, Member Hokama. Committee Members, any other questions on this matter,
Committee of the Whole Item 4(5), in open session for Ms. Tipton? Member Pontanilla.

COUNCILMEMBER PONTANILLA: Thank you, Chair. After reviewing the issue here, on Page 12, it named
me as . . . it named me as a government employee. Will I be able to ask questions, make comments,
Corporation Counsel?

CHAIR MOLINA: Ms. Tipton.

MS. TIPTON: Mr. Chair, as a person named you will be part of the discovery process and you are not
fortunately named as a defendant. As a party you have more rights to participate in the lawsuit, but I
think it’s a far better position not to be a defendant at this point. But, yes, you would have the right to
disclose your position on the allegations related to you.

COUNCILMEMBER PONTANILLA: Thank you. Thank you, Chair.

CHAIR MOLINA: Thank you, Member Pontanilla. Committee Members, any questions in open session on
Committee of the Whole Item 4(6)? Seeing none. Is there any request for executive session? Seeing no
request. The Chair and T guess we’ll . . . we can take it . . . Staff, can we take it a separate motion for
each item for recommendation? Okay. Members, we’ll address Committee of the Whole Item 4(5),
which is the indemnification authorization for Director Lee. The Chair’s recommendation is to support
the proposed resolution. Is there a motion?

COUNCILMEMBER JOHNSON: So moved.
CHAIR MOLINA: Okay. It’s been moved by Member Johnson. Is there a second?
COUNCILMEMBER TAVARES: Second.

CHAIR MOLINA: Seconded by Member Tavares. Any discussion? Member Johnson, as the maker of the
motion, to be followed by Member Anderson.

COUNCILMEMBER JOHNSON: I just feel that regardless of these allegations, which is all they are at this
point, that we should indemnify because what Ms. Lee’s activities and later on when we get to
Ms. Stebbins, that their activities were in connection with their work. So therefore, we, I believe, have a
duty and an obligation to provide that.

CHAIR MOLINA: Thank you, Member Johnson. Member Anderson.

COUNCILMEMBER ANDERSON: Yes. I just wanted to ask this indemnification is only and they’re only
being sued as employees of the County. There’s no personal liability involved in this?

CHAIR MOLINA: Ms. Tipton.

MS. TIPTON: Mr. Chair, Councilman Anderson, yes, they have been sued for individual liability, as well.
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COUNCILMEMBER ANDERSON: And so the indemnification request is to protect them personally also?
MS. TIPTON: That’s correct because they were doing this in the course of their employment with the County.
COUNCILMEMBER ANDERSON: Right. Okay, just wanted clarification. Thank you.

CHAIR MOLINA: Thank you. Any other discussion as it relates to the motion on the floor? Seeing none. All
those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Thank you. The Chair will mark it unanimous.

VOTE: AYES: Councilmembers Anderson, Carroll, Hokama, Johnson, Mateo,
Pontanilla and Tavares, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: None.
MOTION CARRIED.
ACTION: Recommending ADOPTION of resolution.

CHAIR MOLINA: Next matter of discussion is Committee of the Whole Item 4(6), which is the
indemnification authorization of Wendy Stebbins.

COW-4(6) INDEMNIFICATION AUTHORIZATION (WENDY STEBBINS - VERANIO S.
TONGSON, ET AL. VS. COUNTY OF MAUIL DEPARTMENT OF HOUSING AND
HUMAN CONCERNS, ET AL., CIVIL NO. CV05-00683 SOM LEK) (C.C. No. 05-23)

CHAIR MOLINA: The Chair will entertain a motion to support the proposed resolution.
COUNCILMEMBER JOHNSON: So moved.

CHAIR MOLINA: Okay. It’s been moved by Member Johnson. Is there a second?
VICE-CHAIR KANE: Second.

CHAIR MOLINA: Seconded by Member Kane. Member Johnson, as maker of the motion, any discussion?
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COUNCILMEMBER JOHNSON: No. The same comments as the previous one.

CHAIR MOLINA: Okay. Any other discussion? Seeing none. All those in favor signify by saying aye.
COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those opposed? Thank you. Seeing no opposition, Chair will mark that unanimous.

VOTE: AYES: Councilmembers Anderson, Carroll, Hokama, Johnson, Mateo,
and Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Tavares.
MOTION CARRIED.
ACTION: Recommending ADOPTION of resolution.

CHAIR MOLINA: And I believe that takes care of our agenda items for today, Members. It is 11:30. Any
announcements, Members. Seeing . . . hearing no announcements, the Chair would like to remind
everyone we do have a 1:30 p.m. Budget and Finance meeting under the leadership of Member Kane so
please all be present and accounted for. Chair would like to thank you all for all your professionalism
and dedication and a great start to this New Year. At this point, if there’s no other comments or
announcements, this meeting of the Committee of the Whole for January 3, 2006 is now adjourned.

.. (gavel). . .

ADJOURN: 11:30 p.m.

APPROVED BY:

Chair
Commuttee of the Whole

cow:min:060103 Transcribed by: Clarita Balala
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